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Religious Liberty and Cultu ra l and 
Ethnic P lura l ism in  the  Colombian  
Constit ut ion of 1991
Vivian e A. Morales Hoyos*
I. IN T R O D U C T I O N
This  paper  reflects upon t he conflicts th at  ha ve arisen
between  th e fun da me nt al r ight  of religious  liber ty a nd  th e r ight
to ethnic and  cultur al plur alism, both  of which ar e recognized
in  the  Pol it i ca l Const itu tion  of Colombia  of 1991.1 Pa rt  II of th is
piece  discu sses  th e developm ent  of the fu nd am ent al r ight  of
reli giou s liberty. Part  III high ligh t s t he r igh t s of indigen ous
peoples recognized in the n ew Constit ut ion. Par t IV addr esses
th e conflicts bet ween  reli giou s l ibe r ty a nd t he r igh t s of cu l tu ra l
or  et hn ic min orit ies. Th is pa per  conclude s t ha t b y r e sor t ing t o
the Cons t itu t iona l  Cour t  these  two fundamenta l  r igh t s can
poten tia lly be ha rm onized. However, wher e ha rm onizat ion is
un su ccessful, t he  pres er va t ion  of cu l tu ra l and  ethn ic iden t it y
sh ould t ru mp  th e fun da me nt al r ight  to r eligious  liber ty. 
II. RE L I G I O U S  LI B E RT Y I N  COLOMBIA
A. Religious Liberty Prior to 1991
 Religiou s libert y ha s a chieved it s full  dim ens ion in  Colombia
only sin ce 1991. For  cent ur ies, t he s ubject  of religion h as be en
ma rk ed by in toler ance. Wit h  res pe ct  to reli giou s m at ters,  the
na t ion  was cha ra cterized by confessionality. Th is  fact h as been
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demons tr at ed by importa nt  an d decisive historical events tha t
have in flu en ced  the id eologi ca l founda t ion s a nd d octr in es  of th e
pol it ica l par ties in va rious gener at ions, including th e curr ent
one. With  lim i t ed exce pt ion s,  the p olit ica l Con st it u t ion s,  wh ich
t h e n a tion has known since its independence, established the
un disput ed religion of the ma jority—Catholicism—as the offi-
cial reli gion . Th is  had t he effect  of discou n t in g ot her  reli giou s
groups  and d en yin g t hes e gr oups  the poss ibi lit y of vind ica t ing
their basic rights.
The Con st it u t ion  of 1886, wh ich  governed t he  na t ion  for
over one  hundr e d y ea r s,  recogn ized t he Ca tholic ch urch  as t he
official reli gion  of th e Colombian  na tion , alt hou gh it  d id  guaran-
t ee liber t y t o all sects as long as they did not contradict Chris-
t i an mora ls  or  the la w. T he S ta te est abli sh ed  agr eemen ts,  or
Concordat s, with  th e Holy See  which  g overn ed t he r elat ionsh ip
between  th e Sta te a nd t he Ch ur ch. Under  th e Concord at s only
the Ca tholic Church  wa s gran ted  pr ivi leges  in  mat ter s s uch  as
the civil  st a tus of p er son s,  the eva ngel iza t ion  of in digen ous
territories, and  the fina ncia l contr ibut ion of the s ta te t o social,
and above all, educational works.
F rom th e last  decade of th e ninet een th  cen tury un t i l the
lat e 1950 s, t he  Ca tholic Church  exe rcised  su ch  a va st  mon opoly
in  the Colombian  cu l tu re tha t  i t  cou ld be regarded  as  a  cu l tu ra l
dicta tor . The Concorda t  mandated th e te ach ing of religion in
schools, colleges, and un iversities, most of wh ich  were Ca tholic.
The Ca thol ic Church’s  con t rol  was  even  more  impor tan t  in  the
ar ea  of family la w. Unt il 1975, no other  ma rita l union existed
except th e Cat holic, and  it was  not u nt il 1993 tha t t he fu ll
power of the  St at e t o regu lat e a ll as pect s of civil mar ria ge was
re cognized.  Th e est abli sh men t  of confessiona li t y in the  nat ion
encour aged a high degree of intolerance in religious ma tt ers .
This  and other factors converged to rest r i ct  Colombian
dem ocracy, crea t ing t ensions  tha t  became a fount ain for diverse
form s of violence.
B. Religious Liberty in th e Constitu tion of 1991
 Colom bia  found i t se lf w ith in  th is  r a ther  anachron ic fr ame in
1991, a  ye a r  wh ich  undou bt ed ly s ign ifie d,  from the p oin t  of
view of the const itu t iona l  st ructu re , a  t rue  Copern ican
revolu t ion . In  a  con text  of indiscrimin at e violence and
debilit at ion  of the  st a te , a  Cons t itu t iona l  Assembly  was
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2. CONSTITUCIÓN  P O L ÍT I CA  D E  COLOM BIA a r t . 19 (C olom .).
convened  for  the  purpose  of d ra ft i n g a  new cons t itu t ion .  The
Assembly in volve d s ect ors which ha d previously been excluded
from  impor tan t  pol it ica l decis ion s.  Th e in volve men t  of su ch
diverse int ere st s in  t h e sea rch  for  peace  promoted  the
es tabl ishment  of a  new cons t it u t ion  wh ich , for  t he  fi r st  t ime ,
would  ade qu a tely  ass ure t he exis t en ce of fu ndamen ta l r i gh t s
for a ll citizens.
All min orit y sector s t ha t p ar ticipa ted  left t heir  mark  on  th i s
Con st it u t ion . The indigen ous popu la t ion  wis hed  to vin dica te
the r igh t  to e thn ic au tonomy. The artists sought t o establish
the r igh t  t o cu l t u re a s a  funda men ta l r igh t . Th e E va ngel ica l
Chr is t ians , t h e la rges t  reli giou s d en omin a t ion  next  to the
Ca tholic,  demanded  the jus t  and  necessa ry end  to a ll
d iscr imina tory t r e a tment  aga inst  those  not  p rofessing the
ma jor i ty religion. With t hese concerns in  m i n d, th e Assem bly
in t roduced Art icle 19, which sta t e s: “F reedom of religion  is
gua ran teed. All pers ons h ave t he r ight  to freely p rofess t heir
reli gion , an d t o disse min at e it  in in divid u a l or  collect ive  form.
All religious confessions and  chur ches ar e equa l ly  fr ee before
th e la w.”2
The text  of Ar t icle 19 of th e ne w Cons tit ut ion consider ably
am plified the  con ten t  of reli giou s liber ty. In  effect, it n ot only
esta blished tol erance  for  t he exe rcise of n on-Ca tholic r eli gion s
(wh ich  had b een  es tabli sh ed  in  the Const it u t ion  of 188 6), but  it
als o clear ly re cognized r eligious  liber ty a s a  fun da me nt al r ight .
Na tura lly, th e de lega tes  to the N at ion a l Con st it u t ion a l
Assembly of 1991 took i n to account  the d em ocra t ic a nd
plu ra list ic underst anding that , in our time, religious a ctivities
extend  to a lmos t  a ll  a spects  of life an d t ha t m ost, if not  all,
a s socia t ions in  a  st a te will  ass er t  their  cla ims  for  p rotect ion ,
tu te lage , an d jud icial gu ar an te es of equ alit y an d liber ty.
In  th is  manner , t he n ew Con st it u t ion  rejected  recogn it ion  of
t he Ca tholic r eli gion  as a  judicia l-polit ica l opt ion  and a dop t ed
p lu ra li sm, or  reli giou s l ibe r ty, a s t he p r in cip le of socia l
organ iza t ion  and  civi l con figu ra t ion . The Cons t it u t ion  d id  not ,
however, esta blish a p osition of neu tr al it y wi th  res pe ct  to
reli giou s liberty. Rat her , it esta blished r eligious liber ty  as the
norm which  p rotect s  and p romotes religion as  a p ers ona l an d
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3. Law 133  of 199 4 (Col om .).
socia l good , and  assures,  by  vi r tue of th e law a nd  its  specific
judicia l in st rumen ts,  the va lid it y of in divid ua l r eligiou s beli ef.
This  commi tmen t  t o new va lues  emb odied in  th e
Con st it u t ion  of 1991 engend ered  somewha t conflicting at titu des
in the legislature and courts.
C. Legislative Development in  Religious Liberty Sin ce 1991
 With in  the cu r r en t  r egi m e of Colombian pu blic law, t he re
exist  ce r ta in  l aws  of specia l characte r  which  appear  as  an
ext en sion  of the  cons t itu t iona l regime. T hes e la ws  have,  among
other th ings, developed hum an  right s. Law 133 of 1994, wh ich  I
aut hored, is one of these special statut es;  it  is  the  on ly l aw
s ince th e 1991 Constitu tion th at  ha s concern ed i tself with
fundamenta l rights.3 Law 133 is  based  on  the  assumpt ion  tha t
Colombia  wen t fr om bein g a “confess ion a l” st at e t o being a
“secu lar” st at e; “secu lar ” by defin ition  imp lies n eu tr alit y,
im pa r t ia lit y, a nd n o pos it ive  or  nega t ive  va lu a t ion  of reli gion .
This  law concerns its elf exten sively wit h  ext en ding r eli giou s
liber ty,  es tabli sh in g a  common orde r  for  a ll r eli gion s a nd s ects,
a nd fixing a ba sic judicial fr am ework  for th e var ious r eligion s
and religious confessions. This judicial fra mework  guar an tees
tha t  a l l per sons , a s in divid ua ls  or  communit ies  of belie ver s,  can
de velop their  reli giou s a ct ivi t ies  free ly,  in  an  orga n ized  or
spon taneous manner . Th e la w a lso se rves  as a  frame of
refe ren ce for th e regulation of various acts, functions, a nd
resp onsibilities of th e publ i c admin i st r a t ion , i n r e la t ion  to
ch urches  and r eli giou s con fes sions,  pr in cipa lly  in  the m at ter  of
recognizin g th e persona l and  special relat ion between t he
churches, confes sions,  and r eli giou s d en om ina t ions  and  the
sta te.  It  fur th er comp els judicia l r ecogn it ion  of the a u tonomy of
churches and religious confessions.
S ince r eligion is  not  me re ly su bjective, it  nee ds le gal
pr otection  in t he p ositive a rea  of jud icial au ton omy as  well as  in
the nega tive  a r ea k nown  as  imm un ity of co-action. Th e law
th u s establishes that no one can be (1) obligated to act against
one’s re ligious cr eed, (2) impe de d,  wit h in  the p rope r  lim it s of
th i s r igh t , fr om act in g in  conformance wit h  one’s belie fs,  or  (3)
pers ecu t ed du e t o one’s belie fs. Ea ch h as  th e r ight  to live
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4. S ee id .
5. The t e r m  normativo in Colombian jurisprudence refers to regulations and
genera l decre es t ha t a re obliga tor y to ever yone. 
6. Th e t e r ms civi les, s ub jetiv os, d e crédi to,  and real es in  Colombian
jur isp ru den ce refer to the cultura l and social rights the individual has against
encroachmen t by the  gove rnmen t .
accord ing to one’s creed.  Th es e r igh t s h ave con st it u t ion a l
founda t ion  in Articles 15, 16, 18 , 19 , 20 , 42 , a nd 68 of t he
Nat iona l  Cons t itu t ion .
Law 133 a lso re gula te s t he  liber ty of sect s, bu t on ly as it
ties  i nto r elig iou s liberty wh ich compr ehen ds a la rger s cope.
Not  only does th e law concern  it self w it h  the s ubject  of sect s,
the celebra tion  of ri t es  and p ract ices , a nd t he p rofession of a
reli gion , but  also with t he judicial pers onality of chu rches a nd
confes sions,  th e valu e of th eir  righ ts  r e la t ing  to the  civi l s t a tus
of persons , the s cope an d limits of the decisions of th eir int ern al
bodies, the p ract ices  and t ea chin gs  of churches , t he con di t ion s
necessa ry to a ccredit  th e pr ofessiona l compet ence of th eir
aut horities, and t he relations of each with the civil state. In
Law 133, t he cu lt of faith , in it s va riou s expr ession s, finds
ample liberty for its existence an d developm ent . The la w
a t t empt s to ensure  tha t religious  libert y gua ran tees the  r ight  of
ind ividua ls to organize legal ent ities which pr oject th emselves
in  the orders  tha t  have been  me nt ioned . The re fore, t he  s t a tu t e4
does not  l imi t  i t se lf on ly to ma t t ers of be lie f, profes sion , or
di ffus ion of individua l or collective sects; it also add ress es th e
organized  existence of chur ches an d religious confessi ons as
judicia l per sons  with  th e capa city to pr odu ce le ga l effe ct s in  the
norm at ive,5 fisca l , a n d civil public law. 6 The law a lso promotes
coope ra t ion  of pe r son s with  t hes e ch urches  wit h  res pe ct  to
det er min ed m an ifest at ions of liber ty.
In  this man ner th e legislatu re also empha sized the
necess ity of expressly establish ing,  ou t s ide the  t r adi t iona l  and
genera l regim e of jud icial persons ,  a  judicia l framework of
reli giou s libert y which  would r ecognize in de ta il th e
phenomenon of the exis ten ce of religious  ent ities , with  element s
differen t  from other  associations r ecognized under pu blic law. It
is therefore evident th at t he will of the legislatu re was to
address  the ju dicia l r egu la t ion  of r e ligious liberty—as a
norma t ive elem ent  of const itu tion a l  rank—to assure the
coexistence, equ alit y, liber ty, p lur alis m, h um an  dign ity, a nd
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7. Cons t i tu t iona l Cou rt  Decisi on  No.  C-08 8 (19 94).
8. Id .
9. Cons t i tu t iona l Cou rt  Decisi on  No.  C-02 7 (19 93) (a na lyzi ng  th e va lid it y of t he
Con cor da t).
10. S ee id .
belie fs of all persons who reside in the  nat ion  and  to p rotect  the
freedom  of sect s a nd r eli gion  of a ll p er son s.
D. J ud icial Developments in  Religious Liberty Sin ce 1991
 S h a r in g th e pl u r a li st i c a n d  in n ov at i ve  sp ir i t of t he
Con st i tu t ion—in fu lfil lm en t  of their  funct ion  of Con st it u t ion a l
con t rol th r ough  thei r  pronouncements—the  Jus t ices  of the
Cons t itu t iona l Cour t, es ta blish ed in  Colombia  in 19 91, h ave
in t roduced a profound change in  the or ien ta t ion  of the
Colombia n  est ablis hm ent  which  ha d been  tr ad itiona lly
cha ract e r ized by its  te nd en cy to ben efit t he Ca th olic church  and
ignore th e right s of religious m inorities.
1. Decision No.C-088 of 1994 7
Decis ion  No. C-088/94 exe mp lified t he  pr ofoun d cha nge
br ough t  abou t by t he Con st itu t i on a l Cou r t  in  ligh t  of th e
Cons t it u t ion  of 1991. In th is decision, th e cour t sp ecified th e
scop e of th e funda men ta l right  of religious libert y to ensu re  it s
effect ive  app lica t ion . In  so d oin g, t he cou r t  st a ted  tha t  reli giou s
liberty “i s one  of thos e  r i gh t s that  is indispensable, and th at,
un der  no circumstances, can it  be ignored by public entities,
s ince it  pr ojects it self t o all dim en sions  of rela tion s.”8 This
implies th e acknowledgmen t of religious liberty a s an  inher ent
human r igh t  wh ich  is  ir r evoca ble , in a lie nable , a nd n on-
negotiable.
2.   Decision N o. C-027 of 1993 9 
Sim ilar ly, in  Decisi on  No. C-027/93, th e cour t declar ed
uncons t itu t iona l va r iou s  a r t icles  in  the  Concorda t  with  the
Holy See because t hey limit ed  the fu nda men ta l r igh t  of
reli giou s liberty, by failin g to recognize t he id eological, cult ur al,
political,  an d r eligious plu ra lism  exist ing in  Colombia. 10 The
Concorda t , the cour t n oted, did not r ecognize a grea t  number  of
in terna t iona l human  r igh t s  norms in m at ter s such a s (1)
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11. Con st i tu t iona l Court  Decision No. C-350 (1994) (ana lyzing th e
con s t i t u t io n a li t y of Law 33 of 1927 and Law 1 of 1952, which consecrated th e
Repu blic of Colu mb ia  to t he  Sa cre d H ea rt  of J es us ). 
12. Note tha t Law 1 of 1952 rat ified Law 33 of 1927. The im port an ce the  people
of Colombia ascribe to th e Sacred Hea rt of Jesus  is equivalent  t o  t he  impor t ance  the
people  of Mexico give to th e Virgin  of Guad alu pe. 
13. Cons t i tu t iona l Cou rt  Decisi on  No.  C-35 0 (19 94).
reli giou s liberty; (2) equa lity of right s with  res pect  to mar r iage
(bot h  du r in g t he m ar r ia ge a nd in  diss olu t ion ); (3) fr eedom  to
teach ; (4) th e au t on om y, r igh t s,  and l ibe r t ies  of in digen ous
peoples; an d (5) th e right  of milita ry per sonnel t o receive
reli giou s ass is t ance  according to their beliefs. The Concordat
was als o problem at ic in t ha t it  gra n ted a id to educa t iona l
cen ter s of t he Ca tholic Church .
3.  Decision No. C-350 of 1994 11 
In  th is decision t he Const itut ional Court  declared  Law 33 of
1927 to be uncons t itu t iona l , specifically inva lida tin g th e official
de dica t ion  of Colombia to the Sacred Heart of Jesus. 12 Alth ough
the cour t  r ecognized  the impor tance  of the  Sacred H ea r t  of
Jesu s, it s t a t ed  tha t  the “mos t  ext en sive ch aracter  of a
part icu lar  religion does not im ply tha t it can  receive privileged
t r e a t ment from th e sta te; th erefore, the Const itut ion of 1991
has conferr ed eq ua l jur idical va lue on  a ll r eli giou s con fes sions,
ind epen den t of th e nu mb er  of believers  it h as .”13
The cons t it u t iona li t y of t he  offi ci a l e st ab li shmen t  of
Colombia  to the Sacred Hea r t  wa s p la usible  unde r  the p r ior
Con st it u t ion , which  estab li shed the Catholic religion as the
official r e ligion  of the  na t ion  and  recognized  it  a s  an  essen t ia l
element  of the s ocial order . But  th e forme rly official
es tabl ishment  of the  Sacred Hear t  th rea tened  the new
cons t itu t iona l order  th at  est ablis hed  a s ecula r a nd  plu ra list ic
sta te,  foun de d on  the r ecogn it ion  of full r eligious lib er ty a nd
e qu a li t y am ong a ll r eli giou s con fes sions. An officia l
conse cra t ion  by which  th e st at e ma nifest s a  pr eferen ce in
reli giou s mat ters is unconstitut ional since it  violates th e
equa lity  am ong t he  var ious r eligions  est ab lish ed by t he
Con st it u t ion . Th is  discr im in a t ion  aga in st  the ot her  reli giou s
creeds is even clearer  when  one consider s tha t  the conse cra t ion
is effectua te d t hr ough  th e  P r eside n t  of the Rep ubli c, wh o,
accordin g to Article 188 of t h e  Const it u t ion , is  the s ym bol of
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14. Const i tu t iona l Court  Decision No. C-511 (1994) (ana lyzing th e
constit ut ionalit y of La w 48  of 199 3).
15. Id .
16. S ee La w 48  of 1993 ; Officia l Decr ee N o. 204 8 of 199 3; see also Cons t i tu t iona l
Cou rt  Decision N o. C-511 (1994) (ana lyzing m an dat ory m ilita ry se rvice). 
17. S ee Con st itu tion al C our t D ecis ion N o. C-088 (1994) (analyzin g Law 133 of
199 4).
na t iona l un it y. Th is  officia l conse cra t ion  a lso fai ls  to re cognize
th e separ at ion of chur ch an d st at e.
4.  Decision No. C-511 of 199414 
Ju r i sprudence has also begun  to est ablis h lim its  with
resp ect to the exer cise of r eli giou s l ibe r ty on  mat ter s s uch  as
conscien t iou s objection, which is one of the ma nifestat ions of
freedom  of conscience, rela ted  to other  funda men ta l r igh t s s uch
a s pe ace. I n  Decis ion  No.  C-511/94 , t he Const it u t ion a l Cou r t
declared  tha t  “the  Pol it i ca l Con st it u t ion  im pos es  on Colombian s
genera l and s pe cific obl iga t ion s in  rela t ion  to pu blic force, and
tha t  gene ra lly, wit hin  th e obligat ion s of th e person a nd citizen
a re found th ose of ‘respect i ng an d su ppor tin g th e dem ocrat ic
au th orities legitim at ely const itu ted  to m ain ta in n a t ion a l
ind epen den ce an d in te grit y.’”15
The decisions of th e Const itu tiona l Cou r t  t ha t  have
developed th e th eme of conscientious object ion  m erit concrete
recogn it ion . As  a  gener al r ule, all Columbian s ar e requ ired by
law  to perform m ilitar y service.16 Exceptions ar e listed  by
s t a tu t e but  do not in clude cons cientious objection . The  righ t t o
freedom  of conscien ce d oes  not  necessar ily inclu de t he  posit ive
es tabl ishment  of a  r igh t  to conscien t iou s ob ject ion  to obliga tory
mi li t ary se rvice . In  th is  manner , t he Const it u t ion a l Cou r t
e st ablishes limits on t he exercise of religious libert y; but th ese
limit s a r e  sub ject  t o the followin g t h ree  pos tu la tes : (1) t he
pr esu mp tion  mu st  alw ays  be in favor of liberty in  it s  maximum
level, (2) th e liber ty t o manifes t  one’s reli gion  or  convict ion  may
not be  the  ob ject  of more rest r i ct ions  than  those  foreseen  by  the
law, an d (3) th e possible restr ictions m ust  be esta blished by the
law, and m ust  not  be  a rbit r a ry or  discr et ion ary, a s cor res pon ds
to a tr ue St at e of Law.17
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18. Cons t i tu t iona l Cou rt  Decisi on  No.  T-34 2 (19 94).
19. CONSTITUCIÓN  P OLÍTICA D E  COLOM BIA a r t . 68 (C olom .).
20. S ee i d . art . 246.
21. S ee id. art . 171.
22. S ee id . art . 7.
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III. TH E  CO N S TI TU T IO N  O F  1991 A N D  E T H N I C  A N D  CUL TU RAL
P L U R A LI S M
 At  the  same  t ime  tha t i t  establishes an am ple cat alog of
fundamenta l right s, th e Constit ut ion of 1991 recognizes  the
mu ltiet hn ic na tu re of t he  Colombian  na t ion  by adopt ing  the
pr incip le of respect towards cultural an d ethnic diversity. In
th i s setting, the Colombian stat e has adm itted t he  impor tance
and th e immed iate n ecessit y of recognizin g an d gu ar an tee ing
the existence of cultur ally diverse communi t ies  as  an  essen t ia l
element  of the ir  conserva t ion .  Thus , the S t at e  pe rmit s
individua ls and groups , in  the words  of the Const it u t ion a l
Cou r t , “to define the ir  iden t ity , not  a s  ci t izens  in  the  abs t ract
sense of belonging t o a t er rit oria l society a nd govern ing sta te,
bu t a n id en tit y bas ed on  concret e et hn ic an d cult ur al va lue s.”18
The cons t itu t iona l  prov is ions r ecogn ize  the r igh t s of
in digen ous peoples. Indigenous t err itories ar e govern ed by
councils composed and  regu la ted accord ing  t o t h e usage  and
cus toms of the ir  communi t ies ; these  en joy  au tonomy in  the
management of their  in ter es t s.  According to th e ma nda te of
Art icle 68, m em bers of e thn ic gr oup s  sh a ll  “have  the r igh t  t o
s ch ooling th at  res pects  an d develops  th eir own  cult ur a l
iden tit y.”19 The auth orities of indigenous peoples are allowed to
exercise jurisdictional fun ctions within  th eir ter r itor y in
accordance wit h  th eir  own n orm s a nd  pr ocedur es, a s long a s
th ey a re  not  con t ra ry  to the  Cons t itu t ion  and th e laws  of the
rep ublic.2 0 To int egr at e t he  Sen at e of th e Rep ub lic, an
add it iona l two sena tors wer e elected in  a  sp ecia l n a t ion a l vot e
by indigenous communities.21 The state also recognizes and
protect s th e et h n ic and  cult ur al d ivers ity of th e Colombian
na t ion .22 Additionally, while the Const itut ion recognizes
Spanish  as t he official lan guage of Colombia, it also recognizes
the la ngu ages  and d ia lect s of in digen ous gr oups  as official
l anguages in the ir  t e r r it or i es .23 Similarly, inst r u ct ion in
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communit i es with t heir own linguistic tr adit ions will be
bilingu al. 24
These provisions, which are with out  pr eceden t in
Colum bian  cons t it u t iona l h is tory , gua ran tee  the au tonomy of,
a n d res pect for, in digen ous comm un ities . Any int erfer ence in
th eir  cus toms , cu l tu ra l va lu es , or  au tonomy be comes  a  viola t ion
of these constitut ional rights.
IV. CO N F L I C T  BE T W E E N  TH E  RI G H T  T O  RE L I G I O U S  LI B E RT Y A N D
T H E  RI G H T  T O  CU L T U R A L  AN D  E T H N I C  DI V E R S I T Y
 By confirmin g t he r ecogn it ion  of the  cu l tu ra l and eth nic
diver sit y of th e Colombian  na tion, th e Constit ut ion of 1991
cont inues to guar ant ee indigenous people and ot h e r  diverse
communit i es th e right s gra nt ed to other  citizens, and  th ereby
proh ibits  any for m of discr im in a t ion  aga in st  them . Re sp ect  for
cu l tu ra l an d et hn ic divers ity im plies t he coexist ence, in  th e
same norma t ive documen t , of two complem en ta ry ye t  dist in ct
rea li t ie s—the rights of ind ividua ls  and the  r ight s  of g roups  to
be differen t. This coexisten ce may creat e a poi n t of t en sion
when , for exam ple, t he  r ight  t o reli giou s l ibe r ty a nd t he r igh t  of
cu l tu ra l an d eth nic identit y conflict with  each other . Several
cases  involving conflicts bet ween t hese r ights h ave ha d to be
resolved by b oth  the Const it u t ion a l Cour t  and  by  ord ina ry
judges.
A. Conflict Between S tate-Endorsed Cath olic Preferences and
th e R igh ts  of Cult ura l a nd  Eth n ic M in ori ti es
A cons t itu t iona l  cha l lenge  was  brought  aga inst  an  ar ticle in
the 1974 Con corda t  be tween  the Ca tholic ch urch  and t he
Colombian  sta te. 25 The ar t icle  gr an ted  sp ecia l per mission to the
Rom an Catholic Chur ch to form a  Perma nent Commission
(composed of th e Pr elate of the E piscopal Conference an d pu blic
officia ls of th e na tional governm ent ) to develop and oversee t he
pr ogres sive human and s ocia l deve lopmen t  of in digen ous
peoples. The ar ticle was claimed t o be unconstitut ional because
it  violated  th e const itut ional right s of eth nic minorit ies an d
th eir  comm un ities as  recognized in the Const itut ion of 1991.
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Specifically, the Constitution protected the right to self
det e rmin a t ion , i n othe r  words , t he  r ight  t o au tonomy.
Add it ion a lly, it w as  alle ged t ha t t he  ar ticle d id n ot r ecognize
cu l tu ra l and e thn ic d ive rsi ty, n or  th e in herent r ights of
indigenous communities.
The cour t  declar ed t his  ar ticle uncons t itu t iona l , cons ider ing
tha t
in  th e fa ce of su ch ca te gor ical  or d i n a n c e s o f t he  n ew
Con st itu tion  in  f avor  of  ind igenous  peop les , on e  ca n n ot  a d ju s t
t h e pos tu l a t e s  o f  Ar t i c l e  VI ,  wh ich  p r esc r ibes  tha t  t h e s am e be
su scep tible  to a  sp ecia l can on ic re gim e, a n d d oes  n ot con form
t o the  l i be r ty  o f s ec t s , wh ich  a l lows  a l l pe r sons  th e  fre e
pr ofess ion  of th e ir r elig ion  an d p la ces a ll r elig iou s con fess ion s
on e qu al footin g of liber ty b efore  th e la w. 26
B. Other Conflicts
 Oth er  conflict s  have a r isen  between  eva ngel ica l r elig ion s
and indigenous communit ies  rega rding t he con ver sion  of
member s of thes e commu nit ies t o th ese r eligions. As a  first
prem ise, one  must  unders tand  tha t  wi th in  the  pol it i ca l , social,
cu l tu ra l, an d economic cont ext of the na tion, th ere  ar e two
groups  th at  ar e consider ed m inor ities : evan gelica l s and
in digen ous peoples. When th e right s of both of these  m inor ity
groups conflict, const itut ional norm s become u nclear.
1. Court Decision No. T-342 of 1994
 For exam ple, in one case, th i r ty-two members  of an  Arhuaca
ind igenous communi ty who had  conver ted  to an  Evangelica l
church  sought  p rot ect ion  from the  ind igenous  community  to
w h ich  they belonged because th ey were being subjected to ill
t r ea tmen t , att acks, dislodging, strippin g of biblical te xts , an d
closu re of the ir t em ple by in digen ous a ut hor itie s. The
in digen ous council, t he  au th orit y recogn ized by t he stat e for
in digen ous pr otect ion , u lt im ately  de ta in ed  five  in digen ous
evan gelica l m e mbers for a week . The th irty-two mem bers
sought a  jud ici a l order  p rot ect ing  their  r e ligious  libe r ty and
gra nt ing t he ir p as tor  free a ccess t o indige nou s t er rit ory.
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27. These ter ms a re pr oper exp res sions of indigenous la ngu ages of Colombia.
Poporo is a cylindrical bowl in which indigenous peoples mix crushed  coca leaves  with
ash  to for m a  sa cre d m ixt ur e u sed  in ce re mon ies  an d r eligi ous rites . Ayo is a
sp ir i tua l guardia n of children, women, an d the elderl y. Aseguranzas ar e port able
obje cts  made from th read woven from roots or from wool. They come  in v ar ious  colors
and pa t t erns  and  a re the  t angibl e r ep resen ta t ions of agreemen ts, pacts, and  covenan ts
between  the gods of the indigenous peoples and mortals.
28. Cou rt  Decision N o. T-342 (1994). 
29. CONSTITUCIÓN  P O L ÍT I CA  D E  COLOM BIA a r t . 7 (Col om .).
The indigenous authorities claimed that t hey were a llowed
to p roh ibi t  the p resence of evangelical past ors because t hey
were  th rea ten ing the t r adi t ion a l Ma mo reli gion  and indigen ous
cu l tu re by prohibiting their members from par t icipa tin g in
“poporo,” “ayo,” t r ad it i ona l mar riage  ceremonies, funer al
ceremonies, and tr ad ition al “as egu ra nza s.”27 In  other  words , the
presence of t he  pas tor  was d is rupt ing  the ir  cu l t u ra l
homogene ity and d es t royin g t heir  reli giou s t r adi t ion  to the
poin t tha t  the ind igenou s comm un ity  was  being confron ted and
divided between traditionalists and evangelicals.
The judge of the Su pe r ior  Tr ibu na l of t he J udicia l Di st r ict  of
Valledupar, followin g t he p recede nt  of the Const it u t ion a l Cour t ,
noted  that  “the culture of indigenous communities corresponds
to a way of life that  condenses in a part icu l a r  m a n ner of bein g
and act ing in  th e world , cons t itut ed in part by values, beliefs,
at titu des an d kn owledge, wh ich if it were ca ncele d or
suppressed, and  th is  may occur , th e environm ent  would suffer
severe  det e r iora t ion  which would indu ce its disesta blishmen t
an d even tu ally ext inct ion.”28
If it is  clea r  t h a t  religious  libert y is a fu nd am ent al r ight , it
is no less clear that  the right of ethnic and cultur al diversit y
re cognized in t he Con st itu tion  of the Colombia n n at ion29 is a
fundamenta l pr in cipl e esp ouse d in  the ju r ispr ude nce of t he
Colum bian  re pu blic. Col u mb ia , h a vi n g a n  e m in e n t ly
dem ocrat ic, pa rt icipat ory, a nd  plu ra list ic char act er , th us  gra nt s
in digen ous com m unit ies  the fu nda men ta l r igh t  to et hn ic,
cu l tu ra l, and s ocial int egr ity. Th is r ight  mu st  be pr otect ed by a
cons t itu t iona l judge when she determines, by virt ue of an alys is
of t he s t ipu la ted  fact s,  tha t  the r igh t  requ ir es  an  act  of
guardiansh ip.
When  fundamen ta l cons t it u t iona l r i gh t s ar e a t risk, those
tha t  p rotect  r acia l and  communal  un it y mus t pr evail. Even
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30. An  “aer ódr om o” i s an  a i r st r ip.  Th i s spec if ic  ca se  dea ls  w ith  the  in s t a ll a t ions
needed  to lan d sm all pla nes , such  as for t he m ilitar y.  
more , th ese r ight s en joy the s pecia l p r ot ect ion  of t he  st a t e  if
th ey a re found ed on t he r espe ct a nd  developm ent  of cult ur al
iden t it y and a u tonomy of in digen ous com munit ies , wh ich  are
not  only allowed  th e exer cise of jur isdict iona l  funct ions , bu t
also the exercise of substantive and procedural norms.
Gran t ing a  pa st or  free  acces s t o in digen ous t er r it or ies  for
the pu rpos e of per formin g r eli giou s p ract ices differ en t  from
trad it iona l ones would ignore th e free au tonomy of in digen ous
commu nities. I t  is  poss ib le  tha t  ind igenou s comm un ities  could
change their  reli gion  in  conform ity wi th  their  own  regu la t ion s
and convictions, but t his sh ould occur of their own in itiat ive.
Such  changes  sh ould  not  be  en gin eered  by p er son s w ho are n ot
aware of the  tr ad ition al cons cience of indige nou s pe oples, a nd
who, while p ret end ing t o chan ge th eir “prim itive st a tus ,” end
up destroying their beliefs an d faith , or even  worse , crea tin g
conflict s due to pr esen ta tion  of principles  th at  contr ad ict t heir
re ligious  iden t i fi ca t ion .
Religiou s freed om is r ecognized wh en  it is  exer cised by a ny
individual indigenous person in places outside the indigenous
community ; th is im plies a  respect  for  the  t r adi t iona l  order  and
the collect ive  pr ope r ty of t he com munit y. I n  other  wor ds ,
a l though th e ab ility of an  ind ividua l to cha nge r eligion is
guar ant eed, it is  accompa nie d by t he  obligat ion t o rea lize t he
new religious practices outside the terr itory of his former
reli giou s community  in order  t o p rot ect  and  respect  the  cu l tu ra l
iden tit y an d in te grit y of tha t comm un ity.
2. Constitutional Court Decision No. T-257 of 1993
  Through  Decision No. T-257/93 , t he Const it u t ion a l Cou r t
resolved an  act ion  br ou ght  by a n  Eva ngel ica l Associa t ion ,
den om i n a ted New Tribes of Colombia, which appealed the
de n ia l by t he Admin is t ra t ive  Depa r tmen t  of Civil Aeronaut ics
and the Division  of Indigen ous Affa ir s of t he Min is t ry of
Governmen t , of a request to obtain  a  de fin it ive  pe rmit  for  the
opera t ion  of an  aeródrom o i n  Yapima .30
The Association  of New Eva ngelica l Tr ibes of Colombia
(hereina fter  “Associa t ion”) h a s had  as  it s  purpose  the
D :\ 1 9 9 9- 2\ F I N A L \ M O R -F I N . W P D Ja n .  8 ,  2001
574 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [1999
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32. S ee Inte rna tional Labor  Organ ization (I.L.O.), no. 169, art. 15.
promulgat ion  an d diffus ion of the e van gelical gospel a mong
in digen ous tr ibes since 1967. In order t o accommodate the
Ass ocia t ion ’s purpose, the government h as grant ed the
necessa ry permits t o proselyte in indigenous ter ritories. In
response to a  reques t  by t he Associa t ion , the Ch ief of t he
J ud icial Office of Civil Aerona ut ics argued  th at  un der t he
Con st it u t ion  of 1991, th e righ t of circula tion  was  lim ited by
pr ivat e p roper ty  r igh t s.  Accord ing to the INCORA Re solu t ion ,31
the port ion of the t err itory to be occupied by t he Ya pim a
a i rs t r ip wa s indigen ous land.  Th er efor e, u nde r  the Const it u t ion
of 1991, the Associat ion  wa s r equir ed  to obt a in  the p er mission
of th e Yapima  comm un ity to obtain t he opera tion per mit . The
Ass ocia t ion  ar gued t ha t t he den ial of th e perm it violat ed
prin ciples of jud icial equ alit y an d r esu lted in  discr im in a t ion
based  on  na t iona li t y and  r el ig ion  by r e st r ict ing  the  r ight  t o
diss emin at e r eligion, th e right  of petit ion, and t he r ight of free
ci r cu lat ion  th rough  the  na t iona l t e r r it ory .
The Con s t itu tional Cour t first  consider ed th at  a piece of
in digen ous land  is not a t er r i tor i a l en t it y  bu t  r athe r  a  form of
collective property. The basis for  t r ea t ing  ind igenous  land  as
collect ive propert y developed from var ious ar ticles of Covena nt
Num ber  169 of th e In te rn at iona l Lab or Or gan iza t ion , to wh ich
Colombia  is a signa tory. Covenant  Num ber  169 ga ve indigen ous
peoples th e r ight  to pa rt icipat e in t he  ma na gem e n t  and
conse rva t ion  of the  na tu ra l r esources  in  thei r  lands .32
Ther efore,  th e new Con st i t ut ion  confi rmed  the r igh t  of p r ivat e
property of indigenous peoples over their lands.
The Cour t  noted  tha t  the  politica l  and  jud ici a l au tonomy
gran ted to ind igenou s comm un ities  by th e Const itu tion need ed
to be exercised wi t h in t he st rict pa ra met ers est ablished  by
cons t it u t ion a l t ext and in accordance with the commu nities’
usage an d cus tom s, a s long a s t he y di d n ot  con t rad ict  the
Con st it u t ion  or  t he  law, and  in  a  form tha t  ensures na t iona l
un ity . Fr om  t h i s,  the Cour t  concluded tha t  the  den ia l  of the
defin itive  permi t  for  the  opera t ion  of t he Yapim a a irs tr ip did
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not  harm or  th rea ten  the fu nda men ta l r igh t s of ci rcula t ion ,33
equ alit y,34 or religious libert y35 of the Associa t ion .
3. Constitutional Court Decision No. T-342 of 1994
 The Const i t ut i on a l C ou r t  ca m e  to a  simila r  conclu sion  in
Decis ion  No. T-342/94.36 In  th is de cision, t wo citizens , act ing as
agen t s of th e in digen ous com munit y of “Nuk ak -Mak u,”
requ ested  tha t  the ir r ight  of cult ur al a nd  et hn ic diver sit y,
esta blished and r ecognized in  th e Cons tit ut ion, r eceive
pr otection  and  tha t t he court  order t he Associat ion to leave the
“Laguna  Pa bon,” in th e Terr itory of Gua vire, and  cease th e
re ligious a ctivit ies t he y ha d de veloped w ith in t ha t comm un ity.
To show that th e activities developed by t he Associa t ion  of
New Tribe s of Colombia  in  the  refe r red  p lace  crea ted  an
i r regu la r  si tua t ion  and vi ola ted  the fu nda men ta l r igh t s of t he
“Nu ka k-Ma ku ,” the petitioners presented as facts a nd
conside ra tion s t he  followin g:
Am on g t h e  f u n d a m e n t a l  ch a r a c t e r i st i cs  of  t h e  N u k a k  w a y
of l i fe  i s  t he ir  or g a n iz a ti on  i n to s m a ll  n om a d i c b a n d s t h a t
ra nge  in  s i ze  be tw e en  six a n d t h irt y p er son s, u n ite d b y blood
t i e s , a ffi n it y  or  a ll ia n ce . T h e  ba n d s  d i spe r se  them se lves
accor din g t o w a te r  s ou rces ,  concen t r a t ion  o f  vege tab le  spec ie s
for  fr u i t  g a t h er i n g,  a n d  h u n t i n g a n d  fi sh i n g s ou r c es . T h e r e a r e
n o c la s s  d iv i s ions  o r  p r iva t e  p r op er ty  rig h ts ; th e ex cha n ge of
g oo d s t a k e s p la ce  in  t h e  fo rm  of  r e cipr ocit y. T h e p olit ica l
org an iza tion  d o e s  n o t e n t a il  m on o li th i c l eg a l or  g ov er n m e n t a l
s t r u c t u r e s , [a n d ]  m isb eh av ior i s con tr olled  accor din g t o n or m s
of cus tom  wh ich a re  set  by socia l sa n ction  an d t h e a u th orit y of
a  ch ie f of t h e  ba n d  or  t r a dit ion a l  l e a der ,  r ecognized  by
expe r i ence ,  p re s t ige  or  age .
M y th , r it u a l, ch a nt /song,  mu sic ,  dance,  pain t ing,
s h a m a n i s m  a n d  t r a d i t io n a l m e d i ci n e  a r e e x p r es s io n s  of t h e
spir it u a l wor ld. Th e in st ru m en ts  an d t ech niq ue s of hu nt ing
a n d  fish in g, p ott er y, w ea vin g, con s t r u c ti on  o f t e m p or a r y
she l t e r  an d t ools, ar e pa rt  of th e t ech nologica l an d m at er ial
in ven tion  t h a t  a llows  th em  to ob ta in  wh at  is n eces sa ry  for
equ i l ib rium , su rv iva l a n d r ege n er at ion . Th e p opu la tion ,
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es t ima t ed  by t he  infor m an ts  of th e r egion , en tit i e s  a n d
m ission ar ies,  is e st im at ed  to b e  b e tween  700  an d  1000
ind iv idua l s , bu t  t h e  nu mber  of ba nd s, th eir  dist rib ut ion w ith in
t h e te r r it or y, a n d ot h er  de ta ils  a bou t t h eir  wa y of life  a n d
h e a lt h  con d it ion  a r e  u n kn ow n .
T h e Ass ociat ion  of Ne w T rib es  of Colom bia  has  been
ca r r y in g  ou t  a n  inten sive labor  for  a lm ost  f i fteen  year s  .  . .  . I n
“L a g u n a  P a bó n ,” t h e  ce n t e r o f t he  N uka k-Maku  t e r r i t o ry ,  t hey
h a v e e s t a b l is h e d  a n  a i r p la n e  l a n d in g  st r ip  a n d  pe r m a n en t
homes .  Fr om  th er e t he y de velop ed p rogr am s for h ea lth ,
e d u ca t ion , lan gu ag e, et hn ogra ph y, an d r elig ious pr oselyt ing.
B y d o n a t i n g  t oo ls ,  fo od , a n d  m e d i ca l  s u p p li es , t h e y  ge n e r a t e
d e pe n d en ce  an d set t l ing of  groups  in  th e ar ea,  crea t ing a
sit u at ion  of socia l im pa ct a n d ov er  ex pl oit a ti on  of n a t u r a l
r e sources . I n  “L a g u n a  P a bó n ,” b a n d s s e tt le  fo r u n u s u a l
a m ou n t s  of tim e, eve n t hou gh  in n orm al t ra vel t he y wou ld
av oid  t h e  a r e a  d u e  t o  t e r r i t o r ia l i s m ,  a ff in i t y  o r  a l li a n c e . T h e
consequen ces a re  m e as u re d b y t h e r ela xin g of th e p rot ocol
in t e r r e l a t ions , exch an ges , an d t er rit oria l occu p a t ion ; t h e
de ple tion  o f n a t u r a l  r es ou r c e s, concer nin g th e r isk  of gett ing
d i sea s e s  fro m  oth er  segm en ts  of th e gr oup , an d a  dyn am ic
growing  dependen ce  on  m is s iona r i e s .37 
The Association of New Tribes of Colombia  an swer ed in
regar d to the s edent ar ization of th e “Nuk ak-Mak u” that
d u e to  th e d ifficu lt ies  in  pr om ot in g t h e la bor  of r eligiou s
conv er sion  of th e  N u ka k, t h e m iss ion ar ies  de velop  th e s t r a t egy
of gra du ally  ins tiga tin g cen tr aliza tion  an d se tt lin g of t h e
g r ou p  th r ough  th e  adop t ion  o f s t a t iona r y  ga rden s .  They
e n cou ra ge  sow in g a n d h ar ves tin g by  m ak in g d on at ion s of
p la n t a in , cor n  a n d yu cca s ee ds , as  wel l  as  of  tools , in  excha nge
for  pe r sona l  s e rv i ces  r ang ing  f rom th e  ma in tena nce  o f ga rden s
to  the  l i ngu i s t i c  co ll abora t ion  to  l ea rn  th e  l angua ge .38
The a gen t s of t he t r ibe  fur ther  a rgu ed  tha t  the Associa t ion
of New Tribes
exe rc i se s  an  u ncons t i t u t iona l  “r e l ig ious  p rose ly t i zing” scheme;
in  t h e  w r i t t e n  d e m a n d  t h e y  cl a i m ,  “I n  r e g a r d s  t o t h e
m ission ar ies,  t h e m a n n e r  in  w h ich  t h e y fa cilit a t e t h e
as sim ila tion  of  evang e l i sm by  the  in d igenous  people  i s  by
compr ehe n d in g  ab st ra ct le vels  of th ou gh t a fte r a  pr ofoun d
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s t u d y  of t h e  n at iv e la n g u a ge . W it h  t h is  a r gu m e n t  t h ey t r y  t o
c r ea t e  a  n on-tra um at ic  assem bling betw een  th eir  dogm a a n d
t h e N u k a k  cos m og on y , a n d  to  gua ra n tee  th e  ha r mony  be tween
t h e t w o  t h ou g h ts  with out  loss  of  the cu l tur al  valu es  th ey ar e
inte rven ing.
F or  eva n gel ica l m i s s io n a r ie s , m y t h o lo gy , r i t u a l,  da n c e , t h e
use  o f p sycho-t rop ic  subs t ances  an d  ou r  m ed ica l  t r a d i t i ons  a r e
cons ide red  paga n a nd  s inful .  The  not ion of  evil  is in t roduced
w i t h th e f igure of  a  pu nish ing G od. H ea ven  an d h ell a re
ca t egor i e s u se d  a s  leve ra ge t o re ckle ss ly ge t in dig en ou s
peop les t o g r ad u a lly  de n y t h e i r  cus tom s a nd  even tu ally
de velop  a  fee l ing  of emba r r a s s m e n t a nd  re pu gn an ce for t he ir
his t ory.39
The Constitut ional Court  considered via ble t he  tu te lage
act ion  aga ins t  the Associa tion ,  concluding tha t  the  ind igenous
community of Nukak-Maku was defense le ss . The Cour t
emphasized tha t  th is  vu ln er abil it y wa s a  res u lt  of th e
community ’s  la ck of ph ys ica l a nd ju dicia l con dit ions necessa ry
to neu tr alize t he a ctivitie s of the  Association ; inst ea d,
relationships of depen den ce wer e deve loped t hr ough  th e
va r iou s act ion s p rotect ed  by t he s t a te t ha t  the Associa t ion
executed in th e womb of th e comm un ity, for t he p urpose of
achiev in g t he N ukak-Ma kus’ accu lt u ra t ion .40
The Court  also stat ed  tha t  the recognit ion  of e thn ic and
cu l tu ra l diver sit y of th e ind igenou s popu lat ion is h a rmoniou s
with  th e differen t pr ecepts of the Na t iona l  Cons t itu t ion  in
regards  to the  conservat ion , p res er va t ion ,  and  res tora t ion  of
na tu ra l resources.41 If indigenous comm un ities constitu te a
na tu ra l hum an resource that is consider ed  in tegr a l t o the
environm ent , th ey are even  more valuable when they occupy
te r r it or i es wit h  ecos ystems of exceptional characteristics and
ecolog ica l valu e, wh ich m us t b e conser ved a s a n in te gra l pa r t of
the na tu ra l  and  cu l tu ra l pa t r im ony of th e na tion . In t his
manner, the indigenous popula t ion  and  the na tu ra l  se t t ing
cons t it u t e one s ys tem  or  un ive rse  de se rvin g of protect ion  from
the st at e. The  recognit ion  of th e aforem ent ioned d ivers ity
obviously implies t h a t  within  th e compr ehen sive univers e,
fundamenta l rights of indigen ous comm un ities need  to be
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effectively estab li shed.  Ther efore, a ny a ction by pu blic
aut horities  or  pa r t icu la r  ci t izens  tha t  implies  a  viola t ion  or
th rea t t o t he e thn ic a nd cu lt u ra l d ive rsi ty of com munit ies  su ch
as the Nuk ak-Maku ma y also cons t itu te  a  t r ansgress ion  or
th rea t t o oth er vuln era ble funda men ta l r i gh t s su ch a s equ alit y,
libert y, au ton omy for th e developm ent  of person alit y, hea lth ,
and education. The Court  further affirmed th at
t h e libe rt y r ecogn ized  in  th e P oliti cal C on st itu tion  t o pr ofe s s
a n d  diffus e a  re ligion, w ith  a cor re spon din g du ty  n o t  t o s e ek ,
th rough  force  or ot h e r  illegi tim at e a n d ce n su ra ble  m ea n s, t o
re ligious ly or cu lt u r ally  hom ogen ize t he  differ en t s ocial
e l emen t s , m e a n s  t h a t t h e  “N u k a k -M a k u ” com m u n i t y h a s  t h e
r ig h t t o  access  and  p rac t i ce  any  o the r  cla s s  of t h o u g h t  or
re ligiou s  cu lt,  wh ich  is  p ossible , wit hou t t ha t in evit ab ly
cre a t in g a s itu at ion  of conflict  bet we en  th e in dig en ou s  a n d
fore ign  cu l tu re . 42
The Const itu tion al Cou rt  concluded  tha t  the Associa t ion  of
New Tribes directly threatened th e fundam ental rights of the
Nukak-Maku to liber ty,  free developmen t  of persona lity, liberty
of conscience and cults, and, principally, their cultural rights.
As an  et hn ic body with  sin gula r ch ar act er ist ics, th e Nukak-
Maku possess  cu l tu ra l r igh t s  tha t a r e fundamenta l  in  tha t  they
const it u te a  pi lla r  of socia l coh es ion .43
The Court  conceded to the  indigenous  communi ty  of Nukak-
Maku the protection of their fundam ental rights. To that  end, it
ordered the Gen er a l Di vis ion  of Indigenous  Affa i r s of the
Ministry of Government  to ensure  tha t  the act ivi t ie s  of the
Ass ocia t ion  of New Tribes of Colombia were a ppr opriat e to
m eet  th e Cour t’s social objectives. M ore s pecia lly, th e Cou r t
cha rged th e Division w ith  ens ur ing t ha t t he la bor  of in sp ect ion
and vigilan ce be car ried  out  in a n efficien t  and oppor tune
manner, accordin g to it s legal powers, to ensu re t ha t t he
opera t ions of the  Associat ion be r ea lized wit hin  th e lega l
framework. It  would  not  t ol era t e official depen dence; ther efore,
if the  Associa tion  refused t o comply, the Division was order ed
to ap ply th e extr eme  mea su re of can celing its  judicia l cha ract e r .
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V. CO N C L U S I O N
 The es tabli sh men t  of a ca t a log of fu ndamenta l individual
r ight s in th e Political Const itut ion of Colombia of 1991, a lon g
with  the recognition of ethnic and cu l t u ral plurality as a
fundamenta l pr in cip le,  undou bt ed ly p rodu ces  a  const i t ut iona l
tension. As the Constitutional Court  has sta ted:
T h e r e e x is t s  a  t e n si on  b e t w e en  t h e con s tit u tion al  re cogn ition
of e t h n i c a n d  c u lt u r a l  d iv e r si t y a n d  t h e  est ab lish m en t of
fu n d a m e n t a l r i gh t s . W h il e  these  a re  p h i losoph ica l ly foun ded
in  t ra n scu lt u ra l n or m s, alle ged ly u niv er sa l, wh ich w ould
per m it  a  fi r m  ba s e  fo r l iv in g  t og et h e r  w i th  o th e r s a n d  p ea ce
a m o n g na t ions ,  r e spec t  for  d ive r s i ty  a s sum es  the  a ccep tan ce  of
d ive r se vision s  a n d  v a l u e s t a n d a r d s , e v en  t h o s e c on t r a r y  t o
those  of  a  un iversa l  e thic .  This  pa ra dox h a s  g i v e n  r ise  to a
hea t ed  ph ilosoph ical d eb a t e  a b ou t  t h e  e ffe ct  o f h u m a n  r i g h t s
conf ir m ed  in  in te rn at ion al  tr ea tie s. T h e fu ll a pp lica tion  of
fu n d a m e n t a l c on s t i t u t ion a l  r i gh t s  i n  ind igenous  t e r r i t o r i e s  a s
a  lim it on  th e pr incip le  of eth nic  an d con st itu tion al d iver sit y is
a cce p te d  a t th e in te rn at iona l level,  p a r t i cu l a r ly  if i t  d ea l s  wi t h
h u m a n  rig h ts  as  a u n iver sa l cod e  of dia logu e a n d coh ab ita tion
be tween  cul tu re s a n d n at ion s r equ ire d for  p eace ,  ju s t i ce ,
l i ber ty ,  and  the  pos t e r i t y  o f  a l l peop les .44
In  the  sea rch  for a  solut ion to t his  ten sion, t he Colomb ian
Con st it u t ion  does  not  adop t  ei ther  a  un iversa l  ex t reme or  an
uncondit iona l cu l tu ra l r e la t ivism. On th e cont ra ry, it pr omotes
resp ect for t he va lu es  of t he distinct indigenous peoples.
Oth erwise,  it  wou ld  hampe r  the effect ivenes s of t he pluralism
ins pir ed by it s t ext .
In  other  words , the  r igh t  to e thn ic and cult ur al d iver sit y,
and its  developm en t—t he  exer cise of juris diction  by th e
au th orities of indigen ous p eoples—m ay on ly be limit ed by t he
defense of t he  r ight  t o life and  persona l integrity. However, we
must  keep in m ind t ha t if funda men ta l right s opera t e to lim it
the pr in cip le of e thn ic a nd cultur al diversity, then t he exercise
of th ese r ight s, a s in  th e case  of religious  liber ty,  mu st a lso be
ha rm onized wit h  the p res er va t ion  of et hn ic a nd cul tu ra l
iden tit y.
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In  the  even t  of conflict bet ween t he r ights of religious libert y
and eth nic a n d  cu ltu ra l  plu ra li sm,  we  must  consu lt  the
ju r i sp rudence of t h e  Con s t it u t ion a l C ou r t  a bou t  the
fundament a l core  of r igh t s  and  the ha rmoniza t ion  between  the
two fundamen ta l r i gh t s . As for  sp ecifi c case s,  more p rotect ion
has been  given t o eth nic an d cult ur a l dive rsi ty. Reli giou s
liberty ha s pr evailed  only wh en it  ha s been  in  ha rmony with
the cultur al values of the indigenous  communi ty and  has
re spe cted  th e int egr ity of social, polit ical, a nd  cult ur al form s. 
